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(c) SBA will not take action toward 
accelerating repayment, suspending, 
terminating, or refusing financial as-
sistance until: 

(1) SBA has advised the applicant or 
recipient of the failure to comply and 
has determined that compliance cannot 
be secured by voluntary means; 

(2) There has been an express finding 
on the record, after an opportunity for 
hearing, of a failure by the applicant or 
recipient to comply with a requirement 
imposed by or pursuant to this part; 

(3) The action has been approved by 
the Administrator of SBA pursuant to 
§ 117.17; and 

(4) The expiration of 30 days after 
SBA has filed with the committee of 
the House and the committee of the 
Senate having legislative jurisdiction 
over the form of financial assistance 
involved, a full written report of the 
circumstances and the grounds for such 
action. 

(d) Other means authorized by law. 
No action to effect compliance by any 
other means authorized by law shall be 
taken until: 

(1) SBA has determined that compli-
ance cannot be secured by voluntary 
means; 

(2) The action has been approved by 
the Administrator or designee; 

(3) The expiration of 30 days after 
SBA has filed with the committee of 
the House and the committee of the 
Senate having legislative jurisdiction 
over the form of financial assistance 
involved, a full written report of the 
circumstances and the grounds for such 
action; 

(4) The applicant or recipient has 
been notified of the failure to comply, 
and of the action to be taken to effect 
compliance; and 

(5) The expiration of at least 10 days 
from the mailing of such notice to the 
applicant or recipient or other person. 
During this period of at least 10 days 
from the mailing of such notice to the 
applicant or recipient or other person, 
additional efforts shall be made to per-
suade the applicant or recipient to 
comply with this part and to take such 
corrective action as may be appro-
priate. 

[50 FR 41648, Oct. 11, 1985, as amended at 72 
FR 50038, Aug. 30, 2007] 

§ 117.16 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by § 117.15, reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-
cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either. 

(1) Fix a date not less than 20 days 
after the date of such notice within 
which the applicant or recipient may 
request the Office of Hearings and Ap-
peals (OHA) that the matter be sched-
uled for hearing; or 

(2) Advise the applicant or recipient 
that the matter in question has been 
set down for hearing at a stated place 
and time. The time and place so fixed 
shall be reasonable and shall be subject 
to change for cause. The complainant 
shall be advised of the time and place 
of the hearing. An applicant or recipi-
ent may waive a hearing and submit 
written information and argument for 
the record. The failure of an applicant 
or recipient to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing and as consent to the making 
of a decision on the basis of such infor-
mation as is available. 

(b) Time and place of hearing. Hear-
ings shall be held at OHA in Wash-
ington, DC, at a time fixed by OHA un-
less that office determines that the 
convenience of the complainant, appli-
cant, recipient or SBA requires that 
another place be selected. Hearings 
shall be held before an administrative 
law judge designated in accordance 
with the Administrative Procedure 
Act. 

(c) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and SBA shall have the right to 
be represented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearings, decisions, and any ad-
ministrative review shall be conducted 
in conformity with the Administrative 
Procedure Act and 13 CFR part 134. 
Such rules of procedure should be con-
sistent with this section, relate to the 
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conduct of the hearing, provide for giv-
ing of notices to those referred to in 
paragraph (a) of this section, taking of 
testimony, exhibits, arguments, and 
briefs, request for findings and other 
related matters. SBA, the complainant, 
if any, and the applicant or recipient 
shall be entitled to introduce all rel-
evant evidence on the issues as stated 
in the notice for hearing, or as deter-
mined by the administrative law judge 
conducting the hearing at the outset of 
or during the hearing. 

(2) Technical rules of evidence may 
be waived by the administrative law 
judge conducting a hearing pursuant to 
this part, but rules or principles de-
signed to assure production of the most 
credible evidence available, and subject 
testimony to test by cross-examination 
shall be applied where reasonably nec-
essary. The administrative law judge 
may exclude irrelevant, immaterial, or 
unduly repetitious evidence. All docu-
ments and other evidence offered or 
taken for the record shall be open to 
examination by the parties and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
extent the substance thereof is stipu-
lated for the record. All decisions shall 
be based upon the hearing record and 
written findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance or threatened noncompli-
ance with this part, with respect to two 
or more forms of financial assistance 
to which this part applies, or non-
compliance with this part and the reg-
ulations of one or more other Federal 
agencies issued under the Act, the Ad-
ministrator may, by agreement with 
such other agencies, provide for the 
conduct of consolidated or joint hear-
ings, and for the application to such 
hearings of rules and procedures not in-
consistent with this part. Final deci-
sions in such cases, insofar as this part 
is concerned, shall be made in accord-
ance with § 117.17. 

§ 117.17 Decisions and notices. 
(a) Decision by an administrative law 

judge. If the hearing is held by an ad-
ministrative law judge, such adminis-

trative law judge shall either make an 
initial decision, if so authorized, or 
certify the entire record, including rec-
ommended findings and proposed deci-
sion, to the Administrator for a final 
decision and a copy of such initial deci-
sion or certification shall be mailed to 
the applicant or recipient and the com-
plainant. Where the initial decision is 
made by the administrative law judge, 
the applicant or recipient may, within 
30 days of the mailing of such notice of 
initial decision, file with the Adminis-
trator exceptions to the initial deci-
sion, with the reasons therefor. In the 
absence of exceptions, the Adminis-
trator may, by motion within 45 days 
after the initial decision, serve on the 
applicant or recipient a notice that he/ 
she will review the decision. Upon the 
filing of such exceptions or of such no-
tice of review, the Administrator shall 
review the initial decision and issue 
his/her decision thereon, including the 
reasons therefor. The decision of the 
Administrator shall be mailed prompt-
ly to the applicant or recipient, and 
the complainant, if any. In the absence 
of either exceptions or a notice of re-
view, the initial decision shall con-
stitute the final decision of the Admin-
istrator. 

(b) Decisions on record or review by the 
Administrator. Whenever a record is cer-
tified to the Administrator for decision 
or the Administrator reviews the deci-
sion of an administrative law judge 
pursuant to paragraph (a) of this sec-
tion, or whenever the Secretary of the 
Department of Health and Human 
Services or the Department of Justice 
conducts the hearing, the applicant or 
recipient shall be given reasonable op-
portunity to file briefs or other written 
statements of its contentions and a 
copy of the final decision of the Admin-
istrator shall be given in writing to the 
applicant or recipient and the com-
plainant, if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to § 117.16, a decision shall be 
made by the Administrator on the 
record and a copy of such decision shall 
be given in writing to the applicant or 
recipient, and to the complainant, if 
any. 
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